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First, the article, while generally excel-
lent, displays in a number of areas civil
(in the broadest sense) engineers’ cus-
tomary lack of self-respect. I am not an
engineer. I cannot take for granted what
so many civil engineers (unfortunately)
do. As I see it, perhaps naively, if Earth
is habitable 250 years from now, we will
have civil engineers to thank. Not archi-
tects. Not physicians. Not attorneys.
Not accountants. And not clerics. Civil
engineers. Does this make civil engi-
neers the most important professionals
on the planet? Yes. The most important
people? Yes. That being the case,
please, start acting like it, at least a little.
If more civil engineers did, then more
civil engineers would receive the re-
spect they so crave. (If you do not treat
yourself with respect, how can you ex-
pect others to do so?)

Civil engineering consultants are
asked to participate on a team not be-
cause of what they bring to the project,
but because of what they bring to the
proposal: years and years of successful
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experience and, often, national or inter-
national renown. How much is that
worth? A great deal. How much should
be charged? Whatever the market will
bear. Civil engineers’ reasons for charg-
ing higher rates in litigation are not, to
my mind, those expressed in the article.
Higher rates are charged because so
much is at stake, and because a good ex-
pert can make all the difference. In other
words, higher rates are charged — and
accepted — because they are justified.
The issue is value. (Who cares what
your peers charge? This does not mean
you should set exorbitant rates, but it
does mean that you should be
well-compensated for your service and
the years spent learning how to provide
it well.)

Can we please also address the no-
tion that, while traveling, consultants
need to take out their laptops and work
themselves to the bone, because, after
all, the client is paying for the time.
Why? Is this some type of latent guilt
complex that manifests itself whenever

a jet engine starts? Believe it or not,
when traveling on the client’s expense,
you can work on the client’s project, or
you can work on another project (law-
yers have done that for years and, for
them, it is completely ethical), or you
can tend to personal business (which
could include sleeping).

Possibly the guilt occurs because of
civil engineers’ propensity for, as you,
regrettably, recommend, time and mate-
rials pricing. Why is it that civil engi-
neers feel it so essential to turn
themselves into taxicabs? One can eas-
ily define a scope of service and submit
an all-inclusive fee, to be charged at a
certain rate over the duration of the pro-
ject. When the scope expands, so, too,
should the fee, after appropriate notice
to the client. This approach has value,
and it should help you get over the
thought that “$X is much too high an
hourly rate to charge.” Consider, too,
that when you sell a service, as opposed
to hours, your time is your own. If the
service is worth $25,000 to the client,



does the client care how much time it
takes you? Would it be wrong to
perform the service in 50 hours? 5007
In a similar manner, I sense from your
article the thought that consultants need
to hope for certain things to happen, be-
cause the client wants to do things prop-
erly. Don’t hope. Identify what it is that
should happen, and then insist that it
happen that way. This can be done in a
highly professional way, of course, but
consultants should certainly lay out what
they expect and what they need in order
to optimize their performance.
Carrying the notion of respect for-
ward yet another step, if someone in-
tends to use my name in order to have a
proposal accepted, I have added huge
value from the “get go” and I expect to
be paid for it. If my services are em-
ployed to the extent envisioned, fine;
name usage is considered in the fee.
But, if my services are not employed,
or not employed to the extent envi-
sioned, payment for use of my name is
required. Plus that, I expect payment
within 30 days of my invoice being
submitted. If my client’s client has not
paid, my client’s collection procedures
need improvement. That should be my
client’s problem, not mine. (Submit

When I finished reading the article, I
had mixed feelings. The points that
were brought up were indeed necessary
and timely, yet I wondered if these
points in fact reflect on a broader theme,
the state or standing of our profession
within society. It appears inconceivable
that minor experts in archaeology, the
arts or history would be left to eat alone
when in a strange city. The article prop-
erly treats this apparently-minor yet
symptomatic issue, and others. Perhaps
the fact that the article needed writing
signifies the problem: we engineers
downplay our role, and society treats us
as we treat ourselves. Our profession
has let others treat us as a commodity,
and we have also become our worst en-
emy by, in many cases, doing the same.
So, we should not be surprised when
other colleagues or clients select us on

your final report via UPS, COD.)

Your thoughts about contracts are
generally sound, except for the notion
of “boilerplate.” “Boilerplate” is often
used to describe vitally important con-
tract elements that a person prefers not
to take the time to read. The contract
must be read closely, and an attorney is
required if one is not conversant with
the issues involved. Most good profes-
sional liability insurers (Terra Insurance
Company is the best, by far, for
geoprofessionals) provide contract re-
view services. Nor does good insurance
have to be expensive, when the com-
pany is put together effectively. (I am
told that some Terra insureds that gross
in excess of $50 million per year have
paid a net cost of $0.00 for their liability
coverage for the past dozen years. Terra
insures a number of sole practitioners.
Terra was designed by
geoprofessionals!)

Sum and substance: Excellent arti-
cle, but civil engineering consultants
would do far better by having a better
sense of who they really are and what
they’re really worth. They do not have
to be arrogant or prideful. They should
take comfort in knowing that they are
among the most important practitioners

Alan R. Crumley

the basis of price or favorable condi-
tions (favorable to the client), with com-
petence or knowledge as a second crite-
rion. We do unto ourselves what we
have let others do to us, and we suffer
accordingly.
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...Civil engineering
consultants would do far
better by having a better

sense of

who they really are

and what

they’re really worth.

of the most important profession and, as
such, being well-paid and well-rested
are not just acceptable, but actually the
way things should be.

John P. Bachner, President, Bachner
Communications, Inc., 8811 Colesville
Road, Suite G106, Silver Spring, MD
20910, email john @ bachner.com

[John Bachner is also the Executive
Vice President of ASFE, Note that this
discussion is written as President of
Bachner Communications Inc., a busi-
ness communication/association man-
agement organization established in
1971, and not as a representative of
ASFE - Ed.]

yer to lend his name to an important so-
licitation for no fee at all? We wouldn’t
dare ask. If the group that used the law-
yer’s name won the bid, does anyone re-
ally think that the lawyer (in this
scenario) would end up getting zero

We do unto ourselves
what we have let others do to us,
and we suffer accordingly.

Low expectations from colleagues
and ourselves lead us to acceptance of
schemes or positions that in other pro-
fessions would be truly laughable. Does
anyone really expect a well-known law-

percent of the pie? Yet, in the engineer-
ing community this happens often, and
still we go along. Should there not be a
code or rule that states that a person of
certain earned standing should right-
fully be paid for his or her initial partici-
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pation, however minimal? The solution
requires vision and time. I agree that is
unrealistic to expect change in attitudes
by insisting on higher fees or terms that
will effectively leave the consultant
without work. We cannot effect change
overnight, but we should learn basic
marketing principles. The one I think
we should consider is the fact that the
consultant cannot appeal to all markets.
So, the consultant must define the mar-
ketplace. If a (principled?) (audacious?)
(sensible?) stand on care and feeding
and payment causes loss of the job of-
fer, was the job worth going for? Maybe
there are some clients from whom the
consultant should not depend for care
and feeding.

I enjoyed reading the article by
Dunnicliff and Parker on “The Care and
Feeding of Individual Consultants and
Their Clients.” I'm not sure that the ap-
propriate issues are to “fully appreciate
the value of consultants” or how “to
treat consultants properly”, and much
of the article seems to imply that Indi-
vidual Consultants hold a special posi-
tion in the industry, and thus deserve to
be treated “differently”. In my opinion,
an individual consultant holds a posi-
tion somewhere between that of an em-
ployee and a firm, and the useful ex-
change of ideas that this article has
generated has identified issues related
to the employment of individual consul-
tants that differ from those related to the
employment of either employees or of
engineering firms.

It is useful to delineate ethical issues,
as the paper does. Particularly, those re-
lated to exclusivity and conflicts of in-
terest, and how they should be handled.
These issues are really not that different
from those faced by consulting firms.
Such firms can and do team with prime
consultants on a non-exclusive basis,
and when that approach is taken, they
recognize that their contribution to the
proposal effort will be limited, and,
should the team be successful, their par-
ticipation in the work may be more lim-
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Jobs that do not meet a set of princi-
ples should be refused. Some of those
principles could deal with payment
terms and minimum payments in the
case of successful bids. I suggest that
ASFE contract terms be carefully re-
viewed and adopted (such as proper
hold-harmless language, mentioned in
the article). Provisions such as
retainage and unreasonable audits
should be deleted, not ‘deleted if at all
possible,” but deleted. If the consultant
takes the time to insist and explain, I
predict he or she will prevail in most
cases.

The article serves as a valuable guide
on expectations of clients and consul-
tants. It needed to be written. All of the

William W. Edgerton

ited than if they played a major part in
securing the work. Clearly if ideas are
developed during the proposal process
as a strategy to win the work, then it
would be inappropriate to share that in-
formation with other teams. As some of

topics mentioned are important and
merit review, and the authors have basi-
cally listed many topics that must be ad-
dressed in a consulting practice. I
suggest that a second article be devel-
oped that addresses the proper hiring
and paying of consultants by clients.
This second article would require deal-
ing with fair pay and fair contracting as
the first topic, with terms to be negoti-
ated well before ‘making a worthwhile
contribution.’

Alan R. Crumley, Managing Partner,
Geoconsult, Inc., P.O. Box 362040
San Juan, PR, 00936-2040

email: rcrumley @ geoconsult-inc.com

posed methods, including engineering
work done in advance, either to demon-
strate qualifications or to identify con-
struction scope to enable the
preparation of construction cost esti-
mates (e.g., for design-build proposals),

I’m not sure that the appropriate issues are to
“fully appreciate the value of consultants”
or how “to treat consultants properly”...

the commentators have indicated, this is
a business decision that is within the
realm of each individual to make. As
long as all parties are apprised of the
relationships, there should be no issue.

With respect to fees for proposal
work, it has become fairly standard in
the industry that information on re-
sumes (CV), project descriptions, and
proposed work scope are provided for
free, i.e., as an investment made in se-
curing the work. This should hold true
for individual consultants as well as
firms. If the consultant is serving only
as a technical expert, this effort should
not be too burdensome. Information,
text, drawings, and calculations on pro-

should be compensated, whether the
provider is an individual consultant or a
firm. It is reasonable for this work to be
done at a lower rate (or multiplier) treat-
ing the difference as an investment. In
some cases, this investment can be
recouped if the team is successful.

Contractual Provisions

I agree with the authors that individual
consultants should not be required to
furnish workers’ compensation insur-
ance, unless they hire direct employees.
(Most don’t.) They should however be
required to furnish automobile liability
insurance in the event that they will be
compensated for any time spent driving
avehicle. The issue of Professional Lia-



bility Insurance depends upon whether
the individual consultant is providing
advice and consultation, and another
party is responsible for the work prod-
uct, in which case the individual consul-
tant should not be required to furnish
that coverage. If, on the other hand, the
individual consultant is producing a
work product for which he alone is re-
sponsible, then the need for errors and
omissions coverage is clear, and he
should be required to furnish it. If, be-
cause of high cost, they do not carry or
cannot obtain such coverage, then they
should not do this work.

Clients should not be required to
compensate anyone for flying first class
or business class, especially with the
cost of such fares typically over two
times the cost of coach class tickets. For
relatively long flights, I do not object to
authorizing purchase of upgrade cou-
pons so that such consultants can fly
more comfortably.

With respect to the timing of when
the individual consultant should be
paid, I think that is similar to the logic
for the E & O insurance:

e If the individual consultant is pro-
viding advice and consultation, and
another party is responsible for the
work product, the individual consul-
tant should be paid within 15 or 20
days from when he submits an in-
voice, and not be required to wait un-
til the end client pays the prime
consultant for the work.

e If, on the other hand, the individual
consultant is producing a work prod-
uct for which he alone is responsible,
then he should be paid only after the

The authors have touched upon a sub-
ject for which there have been innumer-
able lessons learned, and little by way of
published guidance. The original article
and the commentary it has inspired
should remedy that situation.

In the order of the original article
sections, the following commentary
suggests a few technical “business
deal” thoughts about the topics covered

prime consultant is paid for the

work, thus allowing for the end cli-

ent’s evaluation of acceptability of
the work product.

In my opinion, retainage should not
be held on any engineering consultants,
and thus I would have a hard time rec-
ommending that it be held as a
pass-through to individual consultants.

Reimbursable expenses should com-
ply with the rules and policies of the cli-
ent agency. Individual consultants
should not be singled out and treated
differently than any other staff or con-
sulting firm working on the job. I recog-
nize that many agencies have a
prehistoric view of the costs associated
with staying in a hotel, dining out, etc.
In such a case, the consultant may incur
more costs than can be compensated
through the contract provisions on re-
imbursable other direct costs (ODC’s).
Nevertheless, the proper way to handle
this is to raise the hourly rate to cover
the anticipated amount. Recognizing
that this is purely a guesstimate, what
this practice does is attempt to modify
the behavior of the client’s purchasing
staff, at least to the extent that they’re
trying to achieve cost-effective contract
mechanisms. (Many aren’t.)

Fees

I don’t agree that higher rates should be
charged for legal work. An hour of a
consultant’s time is worth what it’s
worth, whether it’s sitting in a deposi-
tion, or doing calculations at the office.
It may be worth a different rate if it were
performed in an area where there may
be some extra risk to personal safety,
e.g., war zone. But despite some protes-

J. Duncan Findlay

by the authors.

The Client

This discussion touches somewhat
upon the standard of care. That is, the
mere act of engaging an expert consul-
tant may represent the standard of care
under circumstances where there is rea-
son to believe the Client does not have
the expertise needed within its own
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tations to the contrary, a courtroom does
not yet qualify. If the individual consul-
tant is precluded from taking assign-
ments in order to be sitting “on the
bench” ready to be called, then he
should be paid for the loss of opportu-
nity. How much he should be paid de-
pends on whether he can use his time
doing something else. Sitting in the hall
at the courtroom, you can’t. Hanging
out at the office, you probably can. So
it’s a judgment call.

Travel time falls into the category of
“to be negotiated” with the client. From
my perspective, if the individual con-
sultant has to travel for over 25% of the
length of time that he works at the loca-
tion, then the travel time should be
billed. (E.g., 8 hours travel for less than
32 hours of billable work.) If the travel
is less than that, then he’s receiving a
reasonable amount of billable work,
and just has to travel to do it. You should
figure this out in advance with the cli-
ent, and establish rates accordingly. (I
typically don’t charge travel time, and
try to arrange to do it outside of work
hours when I’m not losing billable work
on other things. The exception is when
it takes more than 8 hours to get some-
where. Then I try to do billable work on
the airplane, or if not, charge a portion
of the travel time to the client.)

I'look forward to the authors’ closure
on this topic.

William W. Edgerton, President, Jacobs
Associates, 500 Sansome Street, #700,
San Francisco, CA 94111, email:
Edgerton@jacobssf.com

forces. In terms of sharing risk of loss
however, it has been my experience that
consultants often do not carry profes-
sional liability insurance, which signifi-
cantly reduces the probability of obtain-
ing any meaningful indemnity, should
the consultant’s advice, if taken, prove
to be deficient.

Geotechnical News, June 2003 31



DISCUSSIONS OF SPECIAL REPORT

Both Parties
I would add achieving a fair allocation
of risk of loss as an additional objective.

First Contacts

I would suggest that if available, the
Consultant should attempt to obtain a
copy of the Client’s proposed contract
or agreement with the Consultant at this
stage, to enable the Consultant to assess
risk allocation provisions of the rela-
tionship, and other expectations such as
insurance requirements, standard of
care, general terms and conditions in-
cluding conditions of payment.

The Consultant should also now be
evaluating the potential for conflicts of
interest and project financing and pay-
ment risk. The Client’s appetite for risk
should not be confused with that of the
Consultant.

I would suggest that a written team-
ing agreement be given consideration, if
appropriate, to clarify understanding re-

The authors are not lawyers
and should qualify their
remarks accordingly.

garding a number of these issues.

Contacts During Proposal
Preparation and Subsequent
Negotiations

The Consultant should have the right to
review any proposal before it is submit-
ted to ensure comfort with representa-
tions, if any, that relate to the Consultant
or his/her services. There may be copy-
right issues to consider, if the Consul-
tant is writing, designing, or otherwise
producing original work in connection
with a proposal effort. This may be of
more significance in the case of a com-
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petition for a design/build project.
Clearly the Consultant’s expected level
of effort for the proposal should be
specified.

Contractual Issues

General

The authors are not lawyers and should
qualify their remarks accordingly. Ad-
ditionally, it would seem a good prac-
tice to suggest that contractual issues
are often complicated and that seeking
the advice of competent counsel, li-
censed in the location of the project,
would be a good idea.

Insurance and Indemnity

I would think that, as presumably the
Consultant is operating legally as a busi-
ness, licensed, etc., that it would be rea-
sonable to expect the Consultant to carry
insurance including auto liability. Limits
are typically subject to negotiation.

Professional liability insurance cover-
age under the umbrella of the Client is
typically available, but probably not for
free. The cost of this protection may be
considered in pricing the consulting con-
tract. Additionally, I would be particu-
larly cautious with respect to possible
claims between the Consultant and the
Client, as coverage under the Client’s pro-
fessional liability insurance policy, or al-
ternatively under project wrap-up
policies, may not be available for a dis-
pute between consultants on the project.
Unfortunately, an otherwise uninsured
Consultant can be left exposed under
these circumstances.

Allocation of risk of loss under the
Consultant contract is perfectly rea-
sonable, within limits, and I would not
expect these provisions to be deleted.
As the authors suggest, providing in-
demnity with respect to damages prox-
imately caused by the Consultant’s
own negligence is probably the norm. I
would point out that attorneys’ fees in-
curred by a contractual indemnitee
(client) in defending a claim precipi-
tated by the indemnitor’s (Consul-
tant’s) negligence is also typically a

damage for which indemnity will be
required.

Travel

It is unlikely that a Client will be
reimbursed for other than the lowest
rates when contracting with a govern-
mental entity.

Miscellaneous Issues

Iwould suggest obtaining agreement on
the form of invoice up front, and avoid
any potential for delay in payment due
to use of an unacceptable format.

Fees

Hourly and Daily Rates

Although the Consultant’s rate should
be in line with his peers, some consider-
ation should be given to the context. For
example, a Consultant working out of
his home, carrying no insurance, may
not be able to persuade a Client that his
hourly rate should mirror that of a
“peer” working in a large design firm.
The former has an entirely different
overhead structure, and may not be able
to respond to concerns about indemnity
in the same manner. On the other hand,
the Consultant working from home may
offer such unique expertise that these is-
sues don’t concern the Client.

Legal Work
Under any and all circumstances, get a
written fee agreement.

The Client’s Professional
Issues

I would include also the importance of
understanding the political and/or fi-
nancial issues that may impact the pro-
ject, as in any large (particularly public)
works project your project may be im-
pacted.

J. Duncan Findlay, Esq., Vice Presi-
dent, Professional Service Industries,
Inc., 3257 16th Avenue West,

Seattle, WA 98119,

email: duncan.findlay@psiusa.com



In the article, The Care and Feeding of
Individual Consultants and Their Cli-
ents authors Dunnicliff and Parker pro-
vide a framework for “doing business”
as a consultant. The roadmap provided
is consistent with the efforts of a new
entity called the Foundation for Profes-
sional Practice (FPP). This organization
has recently come under the ASCE um-
brella. It is a new iteration of a program
originally offered through ASFE, and
previously known as the Institute for
Professional Practice. The overall goal
of FPP programs is to assist consulting
engineers in their efforts to profession-
alize the business aspects of engineer-
ing practice. Unfortunately traditional
engineering education is rather short on
providing this kind of real-world in-
sight. This holds true at the graduate as
well as undergraduate level. We are all
familiar with the oft spoken lament that
young engineers coming out of school
don’t have a “clue” as to the realities of
the business of engineering. This lack
of practical know-how often leads to a

Articles on issues of professional prac-
tice, such as this one, should appear
more frequently and be discussed
openly. Such exchanges provide an ef-
fective way for our profession to define
itself and establish what we mean by
terms like “professional practice” and
“standard of care”. This excellent arti-
cle provoked a few comments and ques-
tions that I offer in the interest of stimu-
lating more discussion.

The authors state that one reason a
Client may engage a Consultant is to at-
tempt to reduce professional liability as
in “we asked the opinion of an expert!”
The insinuation is that having the opin-
ion of an outside expert may in and of it-
self reduce the professional liability of
the Client by spreading it to the Consul-
tant. I doubt this to be case. Professional
liability cases tend to seek out those
with the money. Most individual con-

S. Scot Litke

The overall goal of
Foundation for Professional
Practice programs is to
assist consulting engineers
in their efforts to
professionalize
the business aspects of
engineering practice.

rather naive entrée into the world of
consulting and has carry-over as one at-
tempts to function effectively at what is
often the “bottom of the project food
chain”. Professional engineering is af-
ter all a business with all that implies.
The sometimes less-than-scintillating
chore of understanding and manipulat-
ing (modifying) contracts, considering
insurance coverages, protecting one’s
rights and intellectual property, are im-
mediate examples of the exigencies of
professional business practice, not to

W. Allen Marr

Most of the Consultants
| know are driven by a pure
love for their professional
area of expertise.

sultants do not carry professional liabil-
ity insurance nor do they amass sizeable
assets; therefore, a Consultant does not
present an attractive target to a litigant.
It is also doubtful that the Client could
successfully duck responsibility in the
US legal system by passing it to an out-
side expert. On the other hand, Clients
might better reduce professional liabil-
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mention the even more mundane de-
mands of business record keeping,
chasing outstanding invoices and the
like. The hard reality is that if one does
not pay attention to these non-design
oriented details, one winds up without a
“practice” to practice.

Dunnicliff and Parker draw attention
to an important aspect of successful de-
sign practice, that being the “business”
of being an engineer.

For information about the ASCE’s
Foundation for Professional Practice
program contact Walt Marlowe at
wmarlowe @asce.org

S. Scot Litke, Executive Director,
ADSC: The International Association
of Foundation Drilling, P.O. Box
550339, Dallas, TX 75355,

email: slitke @adsc-iafd.com

[ADSC is a founding member of the
FPP’s Advisory Board. Scot Litke is the
ADSC representative to this body — Ed. ]

ity by asking and following the advice
of a Consultant to provide peer review
to identify errors and omissions before
they present a professional liability is-
sue. Avoiding the liability is much more
cost effective than attempting to spread
liability.

The authors indicate that Consul-
tants want professional satisfaction
from making worthwhile contributions,
fair pay, a cooperative relationship with
other engineers, and fair treatment. I
would add that they also want challeng-
ing work. Most of the Consultants I
know are driven by a pure love for their
professional area of expertise. Many of
them put in far more hours on challeng-
ing work than they ever bill for. Their
passionate pursuit of knowledge and
truth can add great value to the project.

What if the Client is not paid for the
services, should the Consultant be left
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out too? Is a paid-when-paid policy a
professional approach? The agreement
between the Client and Consultant
should clearly address the terms of
payment.

The authors advocate charging
higher rates for legal work. Many attor-
neys frown on this practice because it
makes the expert look like he/she is be-
ing paid more to testify than to do engi-
neering. The authors justify charging
more because the expert has no partici-
pation in the scheduling. Yes, there are
disruptions produced by legal work but

Once again John and Harvey have
brought into the light important and
controversial issues regarding our pro-
fessional practice, as they have done
frequently throughout each of their ca-
reers. I have many strong opinions,
which I will try to condense in this dis-
cussion. I comment from three perspec-
tives:

e As a “Client,” from the perspective
of a past CEO and current Chairman
of a mid-size engineering and sci-
ence firm.

e As a “Consultant”, frequently en-
gaged as an expert witness and con-
sultant by other engineering firms,
lawyers and insurers.

e Asan “Insurer,” from the perspective
of Chairman of a professional liabil-
ity insurance company.

Proposal Phase Activities

General

e Single Point of Contact — This is im-
perative for meaningful integration
of the Consultant’s input to the pro-
ject. The point of contact should be
able to understand the impact of the
Consultant’s input. This will gener-
ally be the Proposal Manager except
on large multi-discipline proposals
where it may be the Discipline Man-
ager.

o Teaming Agreement — Certain items
should be clear from the beginning
regarding an assignment so as to
avoid misunderstandings. For this
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there is also flexibility to study the doc-
uments, prepare your written position,
study the work of others, and learn new
things that offset these inconveniences.
Perhaps we could resolve this issue by
doubling our professional fees for all
work, not just for legal work.

Clients understand that their success
depends on good relationships with
their clients. The same is true for their
work with Consultants. Some acknowl-
edgement of the consultant’s contribu-
tion or expression of thanks goes a long
way to foster good long-term relation-

David Thompson

purpose I advocate a brief Teaming
Agreement letter. At a minimum the
letter should confirm the Consul-
tant’s exclusive or non-exclusive
participation, hourly billing rate,
general scope, minimum total fee,
and an affirmative commitment by
the Client to retain the Consultant
under mutually acceptable terms, if
the Client is awarded the project by
the Owner.

e Bait and Switch/Brain Picking — Un-
fortunately, this unprofessional and
unethical practice occurs in a few
Client firms. Hopefully the Teaming

ships. A satisfied Consultant may rec-
ommend the Client on some other
project. Too often, the Consultant re-
ceives comments about the expense of
his efforts without any
acknowledgement of the benefits.

W. Allen Marr, Chief Executive Officer;
GEOCOMP Corporation,

1145 Massachusetts Ave.,

Boxborough, MA 01719,

email: wam@ geocomp.com

should be clearly stated in the Team-
ing Agreement and confidentiality
should be assured to the Client, if re-
quested. The Consultant should pro-
vide a standard package of
qualifications and technical ap-
proach to all Clients. Due to real or
perceived conflicts of interest, the
Consultant should not participate in
Client proposal strategy discussions.
The Client may provide a copy of the
full proposal to the Consultant (par-
ticularly if the proposal is in the pub-
lic domain), however, for private
projects the proposal may not be

| have serious concerns that the design professional
industry has not yet figured out how to succeed
in this new design-build business model.

Agreement will evoke second
thoughts. Alternatively, the Consul-
tant must be quick to learn which cli-
ents are interested in a true
professional relationship.

Exclusivity

This is largely a business decision based
on the Consultant’s ongoing relation-
ship with long standing Clients and the
Consultant’s market position and strate-
gic influence over the success of the
project.

e [f Non-Exclusive — The arrangement

shared. It is probably not appropriate
to compensate the Consultant during
this phase, since the work should be
minimal and some contribution to
the proposal effort by the Consultant
is appropriate.

o [f Exclusive — Again, the Teaming
Agreement letter should clearly con-
firm the situation and assure the Cli-
ent of confidentiality. If requested
the Consultant should fully partici-
pate in strategy sessions and contrib-
ute unique technical input that will
differentiate the Client’s team from



the competition. Compensation
should be provided to the Consultant
for work above the standard level de-
fined in the paragraph above. The
Client should share drafts and a final
copy of the proposal with the Con-
sultant.

Design-Build Proposals

I have serious concerns that the design
professional industry has not yet fig-
ured out how to succeed in this new
business model. Typically, the design
professional is requested to provide
huge resources (largely at-risk) during
the proposal stage, in the hopes of win-
ning the project and being made whole
(see Ed Plotkin’s discussion for a typi-
cal model: Geotechnical News. 2003.
Vol. 21, No. 1, March, p.32). Unless the
professional is investing small re-
sources in the proposal, or unless they
win a large percentage of their propos-
als, or they can bill higher rates after
award; it is tough to show a profit on a
full book of business (including the lost
jobs). Consultants and Clients should
approach this market with caution.

Contractual Issues

o Written Agreements — If the project
team is selected a written Agreement
between Client and Consultant is
useful to bring to the surface, for dis-
cussion and resolution, issues such
as scope, fees, payment, risk alloca-
tion, insurance and many other
items. Contracts force communica-
tions and minimize unrealistic ex-
pectations.

o Flow—down Clauses — Many Owner
contracts include mandatory
flow-down clauses that are unrea-
sonable and unfair when imposed on
a Consultant. They should be waived
with the approval of the Owner.

Risk Allocation

The Consultant should be obligated to
perform services in accordance with the
normal standard of care in the profes-
sion. Further, the Consultant should be
responsible for any negligence on its
part that contributes to losses incurred
by the Client. A limitation of liability
clause, limiting the Consultant’s liabil-
ity to its fee or some mutually agreed

amount, is appropriate assuming the
Consultant’s fee is a fraction of the Cli-
ent’s total fee.

Insurance
Some professional insurance compa-
nies will not extend a Client’s coverage
to an independent contractor (and some
will). It is likely that a Consultant will
be clearly identified as an independent
contractor to avoid deduction of payroll
taxes and inclusion in benefit programs
by the Client. This can create a problem.
In the event of litigation, it is likely that
any insurance company will provide de-
fense for the Consultant (so that they
won’t testify for the plaintiff), however,
indemnity may not be provided unless
an endorsement was obtained initially.
Although the professional liability in-
surance market has “hardened” signifi-
cantly in recent years, coverage is still
generally available for premiums that
are equivalent to 3 to 5 days work.
Consultants should accept a reason-
ably level of exposure for their work
and should finance their risk appropri-
ately.

Fees

e Rates — Consultants (and Clients)
should charge for the value of their
services. The value of a service may
vary with the project and other fac-
tors.

o Time Accounting — Hourly rates (vs.
daily) are more flexible. Accounting
for time in less than % hour incre-
ments (as is sometimes requested by
attorneys and insurance companies)
is a waste of time.

e Premium Rates — The same hourly
rate should apply to all time billed,
including time over 8 hours per day
and on weekends. The exception is
time associated with testimony at de-
positions or trial in which case a min-
imum 50% “combat pay” premium
is barely appropriate to cover wear
and tear.

e Payment — Consultants should be ad-
vised when to bill in order to get into
the Client’s billing cycle. Payment
should be made immediately upon
receipt from the Owner, but no later
than 60 or 90 days (as agreed) from
the invoice date.
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e Retainage — Inappropriate for any
professional service contract.

o Travel Time — Should be paid at stan-
dard rate for all time up to 8 hours per
day, including weekends. Hopefully
the time would be utilized as effec-
tively as possible. If not, it should be
considered compensation for time
that would otherwise be available for
other assignments.

Direct Expenses

e Air Fare — Perhaps it is my Yankee
heritage, but in consideration of the
price differential, I find coach class
seating perfectly acceptable, even
though I am 6’ 3” and “of an age”.
With thoughtful packing, I can gen-
erally be fully functional with read-
ing involving project manuals,
reports, deposition transcripts and
other 8%2 x 11 format documents.
Further, I find the additional $2,000
to $3,000 for a first class ticket hard
to justify as a Consultant and unac-
ceptable as a Client. (A recent price
check on a roundtrip fares from
Boston to San Francisco shows
coach pricing at $476.50 while first
class prices at $3,873.50). Perhaps
suitable for Ralph Peak or equal, but
not the average Consultant.

e Documentation — Reasonable ac-
counting and documentation of ex-
penses should be expected as a part
of running any business and Consul-
tants should provide appropriate
documentation for direct expenses
incurred.

Conclusion

Many areas remain unmentioned in this
discussion due to time and space con-
cerns. I will conclude by stating a suc-
cessful professional relationship be-
tween a Client and a Consultant must be
built upon mutual respect, open com-
munication, and a sincere interest in
providing the Owner with services
which will achieve the project goals.

Dave Thompson, Chairman, Haley &

Aldrich, Inc., 465 Medford Street, Suite

2200, Boston, MA 02129-1400, email:
DET@HaleyAldrich.com
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Representatives of a U.S. Federal Agency
Which Engages Consultants on a Regular Basis

We want to thank the authors for their
effort in producing a most useful docu-
ment which shares their experience and
provides a first class vehicle for discus-
sion. The authors have provided some
deserved light on the client /consultant
relationship. For very pragmatic rea-
sons, this relationship deserves atten-
tion. The quality of this relationship and

services. Hence, it becomes almost a
“take it or leave it”” matter on the part of
the consultant. In our experience, most
individual consultants have been will-
ing to exercise patience, and tolerance,
with these requirements in the interest
of public service (and being personally
involved in significant public works
projects).

Variations between how government agencies
interpret procurement rules may cause some confusion
and “heartburn” for individual consultants.

associated communications are very
important to the success of projects.
From a government client perspective,
we offer the following general observa-
tions.

Variations between how government
agencies interpret procurement rules, or
exercise creative latitudes, may cause
some confusion and “heartburn” for in-
dividual consultants. Federal agencies
all operate under the Federal Acquisi-
tion Regulations (FAR), which contain
strict requirements in some areas and
are more open to interpretation in other
areas. These restrictions will generally
impact the flexibility of contract form
and content, require some level of com-
parison or competition in obtaining the
service, require substantiation of fee,
provide boundaries for modes and time
of travel, and define, or limit, expense
reimbursement and documentation re-
quirements. Many of the topics enumer-
ated by the authors can be affected, i.e.,
pre-engagement negotiation, pre-en-
gagement communication, use of a
“competitive” selection process,
pre-award information, close out billing
requirements, etc. Much of this is not
under the control of the individual, or
organization, seeking the consultant
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When a consultant is engaged for the
purpose of providing professional opin-
ion (advice), he should not expect to
necessarily have the last say on an issue.
This may require introspective consid-
eration by the consultant of whether it is
pride or a technical basis that motivates
him in believing “his way is best.” The
client, who is exercising the responsi-
bility of a Professional License in over-
seeing and signing designs, has the last
word (and direct liability). If an individ-
ual consultant believes that his expert
opinion is not being properly consid-
ered, he has the choice of continuing or
withdrawing from the project. If such
improper consideration will result in
endangerment of the public, the consul-
tant’s follow on decision to withdraw-
ing is whether to pursue the issue with
others (higher organizational authority,
the owner, regulatory or government
bodies, etc.), or “go public.” A similar
course of action is available if the
consultant believes that excessive
public monies are being expended.

The authors have pointed to the im-
portance of communications. One as-
pect of communications might benefit
from some added emphasis. That aspect
is the potential role the consultant could

play in improved communications if
they would ask, rather than wonder.
This applies to all facets of the relation-
ship and the status of projects. One im-
portant aspect of the relationship that
often goes unattended is a full under-
standing of the client’s desired outcome
from the consultation. Too often, as-
sumptions made by consultants miss
the mark. Simple questions from the
consultant about what is possible and
what is desired could go a long way to
avoid the appearance of insensitivity
and to create a satisfying relationship.
As the authors indicated, the pace of
day-to-day activities in the client orga-
nization may leave matters that are im-
portant to the consultant unattended. As
a practical matter, more consultants
than clients will read the authors’
words. For this reason, this advice to the
choir may be more useful.

On the matter of eating alone, while
it helps communication and rapport on
the project for the client (or staff) and
consultant to interact personally in
some level of social activities, the pro-
fessional engagement is fundamentally
a business arrangement, not a social
event. For Federal Government person-
nel who are instructed to “avoid the ap-
pearance of” conflicts, ethics issues
from after hours socializing may arise
in two ways: 1) accepting gifts over a
minimum value, if the consultant is
buying, or 2) appearing to curry favor or
influence decisions, if the government
staff member is buying. The govern-
ment employee will be buying with his
own funds, and not a corporate expense
account. While “self treat” occasions
are allowable, they may still give rise to
the appearance of trying to influence the
views of the consultant.

We appreciate the opportunity to
provide these brief comments. This sort
of exchange should be valuable to both
consultants and clients.



